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The Military Extraterritorial Jurisdiction Act of 2000 
 [hereinafter the Act or MEJA] enacted on November 22, 2000 was designed to extend Federal criminal jurisdiction over civilians accompanying the Armed Forces who commit serious offenses overseas when a host country does not exercise criminal jurisdiction.  The Act will provide overseas commanders with a new tool to solve the rare, but previously vexing, issues of dealing with serious criminal misconduct by civilian personnel who cannot be tried under the Uniform Code of Military Justice (UCMJ).  This article describes this innovative legal tool and comments on issues it might create.

I.  BACKGROUND

Legal jurisdiction issues involving civilians accompanying American Armed Forces overseas are not new and have been addressed previously.
  Ever since the United States Supreme Court decided in Reid v. Covert
 and Kinsella v. United States ex rel. Singleton
 that civilians accompanying the armed forces during peacetime could not be tried by military courts-martial, issues of a “jurisdictional gap” over civilians accompanying the armed forces overseas have been raised.  In fact, Congress has considered legislation to address the issue since 1967.
  In 1996, Congress again addressed the issue by directing that a committee be formed to investigate the issues and at least three alternative methods of providing for criminal jurisdiction over civilians accompanying our armed forces overseas.
  The Overseas Jurisdiction Advisory Committee was formed and prepared a report
 as well as proposed legislation that was introduced in Congress in 1999.
  The final legislative outcome was the MEJA.  

Although the original legislation recommended both extension of courts-martial jurisdiction to civilians under the Uniform Code of Military Justice during contingency operations and the assertion of extraterritorial jurisdiction for federal criminal laws during peacetime, only the assertion of extraterritorial jurisdiction for federal criminal laws was included in the final statute.

II.   DESCRIPTIVE OVERVIEW

The MEJA is codified at 18 U.S.C. §§ 3261 to 3267.
  It creates a new offense, authorizing the punishment of certain described persons who engage in any conduct outside the United States that would have constituted an offense punishable by imprisonment for more than one year if that conduct had been engaged in within the special maritime and territorial jurisdiction of the United States.
   Punishment for the offense is the same as it would have been if committed in the special maritime and territorial jurisdiction of the United States.
   

The MEJA also provides guidelines for certain pre-trial procedures, from arrest to potential removal of the accused to the United States.
  These guidelines are to be further explicated in regulations to be issued by the Secretary of Defense, following consultation with the Secretary of State and the Attorney General.
 

A.  Covered Offenses

The law appears to be constructed for straightforward application to offenses in the United States Code that are punishable by more than one year imprisonment if committed in the “special maritime and territorial jurisdiction of the United States.”
   Offenses that meet this definition include:  Arson, certain aggravated assaults (simple assaults are punishable by imprisonment for one year or less and would not be included), theft (over $1000 in value), homicide, kidnapping, damage to real or personal property, selling obscene material, robbery and certain sexual abuse or exploitation of minors offenses.
   

B.  Covered Persons

Once the “conduct” falls within an offense covered by the MEJA, it must be determined that the overseas actor is also covered.  The MEJA lists two categories of covered persons:  certain persons who were subject to the UCMJ at the time of the offense and certain civilians employed by or accompanying the Armed Forces.

1.  Those Subject to the UCMJ at the Time of the Offense

The former group includes members of the Armed Forces who commit covered offenses while subject to the UCMJ but whose criminal acts are not discovered until after they have separated or retired from the service.
    Active-duty military members may be prosecuted under the MEJA if they are charged as a co-defendant with a civilian.

2. Civilians Employed by or Accompanying the Armed Forces

The second group of covered persons includes those “employed by or accompanying the Armed Forces outside the United States.”
  Each of the terms “employed by” and “accompanying” is specifically defined by the MEJA.
  The Secretary of Defense is to provide for notice to all those “employed by” or “accompanying” the Armed Forces that they are potentially subject to criminal jurisdiction of the United States under the MEJA.

a.  “Employed by the Armed Forces”

Those “employed by” the Armed Forces include civilian employees of the Department of Defense (DOD) and DOD nonappropriated fund instrumentalities.
  They also include DOD contractors, subcontractors, and employees of either contractors or subcontractors.
  The MEJA has a long reach, expressly covering subcontractors “at any tier.”
  There is an exclusion for persons who are nationals of the host nation or ordinarily resident in the host nation.
  

Notably, the MEJA requires that “employed” persons be “present or residing outside the United States in connection with such employment.”
  Such a limitation prevents a wide variety of tourists, who might well be employees of DOD contractors or subcontractors, but are overseas only as tourists, from becoming subject to the MEJA.  

Nonetheless, there is still a possibility that a person employed by the DOD overseas in Korea, for example, could be subject to the statute for conduct while a tourist in Japan.  This follows from the MEJA’s jurisdiction  over a person “present” outside the United States in connection with their employment (their presence in Korea) or “residing” outside the United States in connection with their employment.  The person is present in Japan as a tourist, but “resides” outside the United States in Korea in connection with their employment.  

b.  “Accompanying the Armed Forces”

The second group covered by the MEJA is comprised of those persons “accompanying the Armed Forces outside the United States.”
  This group consists of dependents of members of the Armed Forces, dependents of civilian employees or nonappropriated fund employees of the DOD, and dependents of DOD contractors and subcontractors at any tier.
  In essence, “accompanying” encompasses the dependents of all the people “employed by” the Armed Forces.  Dependents “accompanying” must be “residing” with the member, civilian employee, or contractor outside the United States.
  Dependents who are nationals of the host nation or ordinarily resident in the host nation are excluded from MEJA coverage.

C.  Excluded Persons

The MEJA excludes from its reach those persons employed by or accompanying the Armed Forces who are nationals of the host nation or ordinarily resident in the host nation.  Presumably, nationals of the host nation would clearly be subject to the host nation's criminal jurisdiction, and the host nation would have sufficient interest in any criminal activities of their own nationals (or those persons ordinarily resident in the host nation) to prevent such persons from falling into any “jurisdictional gap.”  The MEJA also provides that no person can be prosecuted under its provisions if a foreign government is prosecuting the person for the same conduct, unless the Attorney General or Deputy Attorney General approves the U.S. prosecution.
  

Although crimes committed by covered persons overseas are now subject to United States extraterritorial jurisdiction, the ordinary American law enforcement infrastructure to enforce such jurisdiction is obviously lacking at overseas locations.  Federal judges, magistrates, grand juries, and federal prisons are often far away.  American defense attorneys may not be available. The MEJA has pre-trial provisions to deal with these circumstances.

D.  Pre-Trial Procedures

1.  Arrest and Detention

There are several prerequisites to an arrest of someone outside the United States pursuant to the MEJA.  The first is designation of an arresting authority.  Under the MEJA, the Secretary of Defense may designate any person serving in a law enforcement position in the Department of Defense to arrest MEJA violators.
   The Secretary will likely make this designation when issuing regulations governing apprehension, detention, delivery and removal of persons under the MEJA.
  Second, such arrest must be “in accordance with applicable international agreements.”
  Finally, there must be “probable cause to believe that such person violated § 3261(a).”
  

The MEJA has several provisions on what to do with a suspect once arrested.  The general rule is to promptly deliver an arrested suspect to United States civilian law enforcement authorities for removal to the United States.
  The host nation, however, might have an interest in the suspect since a serious offense has presumably been committed within its territorial boundaries.  In such situations, the MEJA provides the option of delivering the suspect to the “appropriate authorities of a foreign country.”
 

2.  Delivery to Foreign Authorities

To use this option, delivery of the suspect to the foreign country must be authorized by a treaty or international agreement,
 and the host country must request the delivery of the suspect for trial of an offense under the laws of the host country.
  Since the suspect can only be “arrested” under the MEJA for conduct violating certain United States Code provisions, and since delivery of a suspect to the host nation is only authorized for trial of “such conduct,” the suspect's conduct must be a crime under both United States Code provisions and host country laws.
  

The MEJA allows the Secretary of Defense “in consultation with the Secretary of State” to determine which officials of the host nation may make a request for and accept custody of the suspect.
  Of course, since the suspect would normally be subject to host country jurisdiction under most Status of Forces Agreements (SOFA), if the host country was interested in prosecuting the alleged offense, resort to the MEJA may not have been needed in the first place.  Nonetheless, the MEJA does provide procedures for arrest and delivery to host country authorities if an overseas commander chooses to use them.  

3.  Removal to the United States

If the suspect is not delivered to the host nation authorities, what to do with him or her becomes somewhat more complex.  18 U.S.C. § 3262(b) generally requires that a person arrested under the MEJA “shall be delivered as soon as practicable to the custody of civilian law enforcement authorities of the United States for removal to the United States for judicial proceedings . . . .”
  In seeming contradiction, however, 18 U.S.C. § 3264 generally states that a suspect:  “shall not be removed to the United States . . . .”
  So, while              § 3262(b) seems to require prompt removal to the United States for trial,           § 3264(a) seems to prohibit such removal.
  The general rule of 3264(a) (against removal) is, however, accompanied by significant exceptions. The apparent conflict between 3262(b) and 3264(a) can be avoided by following the priority of exceptions provided in the MEJA.  

To wit, 18 U.S.C. § 3264(b) provides five conditions under which the prohibition on removing a suspect to the United States does not apply.
  Once the prohibition section 3264(a) no longer applies, presumably the mandate from section 3262 (b) to “remove to the United States for judicial proceedings . . .” as soon as practicable does apply.
  The five conditions listed in section 3264(b) are:


(1) a Federal magistrate judge orders the person to be removed to the United States to be present at a detention hearing held pursuant to [18 U.S.C.] section 3142(f); [
]

(2) a Federal magistrate judge orders the detention of the person before trial pursuant to [18 U.S.C.] section 3142(e),[ 
 ]in which case the person shall be promptly removed to the United States for purposes of such detention;


(3) the person is entitled to, and does not waive, a preliminary examination under the Federal Rules of Criminal Procedure, in which case the person shall be removed to the United States in time for such examination;


(4) a Federal magistrate judge otherwise orders the person to be removed to the Unites States; or

(5) the Secretary of Defense determines that military necessity requires that the limitations in subsection (a) above be waived, in which case the person shall be removed to the nearest United States military installation outside the United States adequate to detain the person and to facilitate the initial appearance described in [18 U.S.C.] section 3265(a).[
] 

The first four of the above conditions involve a hearing before a Federal magistrate judge,
 invoking other sections of the MEJA (18 U.S.C.   §§ 3263 and 3265) as well as Federal Rule of Criminal Procedure 5 (Rule 5), detailing how such hearings are to be conducted.    

4.  Initial Appearance

The MEJA requires that, unless a suspect is delivered to foreign authorities, he shall have his initial appearance conducted under the Federal Rules of Criminal Procedure by a Federal magistrate judge.
  It “may be carried out by telephony or such other means that enables voice communication among the participants . . . .”
   The MEJA is silent as to how any particular Federal magistrate judge should be decided upon as the one to conduct the hearing.
  

Once a Federal magistrate judge is selected and, presumably telephoned, both the MEJA and Rule 5 govern what happens next.  Pursuant to the MEJA, the judge determines if there is probable cause to believe an offense under the MEJA has been committed and that the suspect committed it.
  Assuming probable cause is found and there is no motion for the suspect’s pre-trial detention, the judge is also required to determine the suspect's conditions for release before trial. 

Rule 5(a) requires that, if the suspect was arrested without a warrant, as would seem likely under the MEJA,
 a complaint must be filed “promptly.”
  The filing of the complaint seems to fulfill the same probable cause determination as that required by the MEJA.
  Under Rule 5(a), the magistrate judge should also inform the suspect of the complaint and any affidavit filed with it; the defendant's right to retain counsel or have counsel assigned; that the suspect need not make any statement, and that any statements made could be used against him; the suspect's rights to a preliminary examination; and the general conditions for release prior to trial.

5.  Right to Counsel


As indicated in the immediately preceding subsections, the MEJA contemplates that initial proceedings may occur prior to a suspect’s removal or return to the United States.
  In such situations, “if the person is entitled to have counsel appointed for purposes of such proceeding, the Federal magistrate judge may appoint as such counsel for purposes of such hearing a qualified military counsel.”
  “Qualified military counsel” is defined as: 1) a judge advocate made available by the Secretary of Defense for the proceeding, 2) who is a graduate of an accredited law school or a member of the bar of a Federal court or the highest court of a State; and 3) is certified as competent to perform such duties by the Judge Advocate General of the armed forces of which he (or she) is a member.
  Hence, the MEJA has the effect of assigning military defense counsel to represent civilians accused of committing crimes outside the United States.

III.  ISSUES RAISED BY THE MILITARY EXTRATERRITORIAL JURISDICTION ACT (MEJA)

While answering the question of whether DOD-affiliated civilians may be tried for crimes committed overseas, the MEJA raises issues ranging from practical—whether military law enforcement can apprehend a civilian, to constitutional—enforcing a defendant’s right to counsel overseas.  This section will address some of these issues, evaluating their possible implications.
A.  Posse Comitatus Issues

The MEJA’s provision for the use of “any person serving in a law enforcement position in the Department of Defense to arrest”
 MEJA suspects raises issues under the posse comitatus laws in that it may involve armed forces law enforcement personnel in the direct arrest of civilians for violations of federal civilian criminal law.  The Posse Comitatus Act
 provides:

Whoever, except in cases and under circumstances expressly authorized by the Constitution or Act of Congress, willfully uses any part of the Army or the Air Force as a posse comitatus or otherwise to execute the laws shall be fined not more than $10,000 or imprisoned not more than two years, or both.
 

In addition, 10 U.S.C. § 375, concerning military support for civilian law enforcement agencies, provides:

The Secretary of Defense shall prescribe such regulations as may be necessary to ensure that any activity (including the provision of any equipment or facility or the assignment or detail of any personnel) under this chapter does not include or permit direct participation by a member of the Army, Navy, Air Force, or Marine Corps in a search, seizure, arrest, or other similar activity unless participation in such activity by such member is otherwise authorized by law.

One straightforward resolution of the posse comitatus issue would be to interpret the new statute as “expressly authorizing” use of “part of the Army or the Air Force”
 or “members” of the Army, Navy, Air Force, or Marine Corps
 for the arrest of suspects under the MEJA.  The MEJA states that the Secretary of Defense may designate “any person” to arrest suspects.
  An active-duty military law enforcement person would generally be a “person,” and active-duty “members” would also be  “persons.”  

This “any person” language, however, is not consistent with the specific exception language usually found in statutes expressly authorizing the use of armed forces in contravention of the posse comitatus laws.
   As just one example of such express authorizations,
 18 U.S.C. § 112 states:  

(f) In the course of enforcement of subsection (a) and any other sections prohibiting a conspiracy or attempt to violate subsection (a), the Attorney General may request assistance from any Federal, State or local agency, including the Army, Navy, and Air Force, any statute, rule, or regulation to the contrary, notwithstanding. 


The MEJA’s simple provision permitting the Secretary of Defense to authorize “any person serving in a law enforcement position in the Department of Defense to arrest . . .”
 could be viewed as applying only to Navy personnel so as not to conflict with the provisions of 18 U.S.C. §1385 applicable to the Army and the Air Force.  To eliminate any conflict with 10 U.S.C. § 375, it could further be limited to such Navy personnel who are not “members” of the armed forces.
  “Members of the armed forces” are defined as active-duty members and could be read to exclude Navy civilian employees who are serving in law enforcement positions.  Such civilian Navy personnel could be designated by the Secretary of Defense to arrest suspects under the MEJA without violating the provisions of the posse comitatus laws even if the MEJA is not interpreted as “expressly authorizing” use of the armed forces to enforce civil laws. 

B.  Due Process Concerns of Insufficient Contacts to Assert Jurisdiction
Another potential MEJA issue is whether people charged pursuant to it could claim that the Fifth Amendment’s Due Process Clause prevents assertion of U.S. jurisdiction.  This issue was considered and raised by the Department of Justice (DOJ) at Congressional hearings on the MEJA.
  DOJ indicated that implementing regulations might best deal with this issue by limiting application of the MEJA to those defendants with a sufficient “nexus” to satisfy due process concerns.
   Case law from the Ninth Circuit Court of Appeals is instructive on this point. 

The Ninth Circuit Court of Appeals has held that to assert criminal jurisdiction extraterritorially, due process requires a nexus between the criminal act and the United States sufficient that application of U.S. law would not be arbitrary or fundamentally unfair.
  According to the Ninth Circuit,
 the nexus requirement serves the same purpose as the “minimum contacts” test for personal jurisdiction the Supreme Court provided in World-Wide Volkswagen Corp. v. Woodson.
  

For the “minimum contacts” test, analysis focuses on the quality and quantity of the potential defendant's contacts with the forum state.  Continuous and systematic linkage with the forum state indicates sufficient contacts to subject the defendant to the general jurisdiction of that state's courts.

The Ninth Circuit has held U.S. citizenship itself to constitute a sufficient nexus for the extraterritorial exercise of U.S. jurisdiction:  “There is no doubt that the United States may exercise jurisdiction over American Nationals living abroad, regardless of where the crime is committed.”
  In maritime drug arrests, the Ninth Circuit has found sufficient nexus (and hence sufficient contacts to satisfy due process concerns) when the “transaction was aimed at causing criminal acts within the United States.”
  

While many of the potential suspects under the MEJA will be United States citizens, some will not be.  In the latter cases, other facts will have to be established to provide the “nexus” between the overseas criminal act and trial by United States courts.  What those facts might be, absent a criminal act or effect in the United States, is not entirely clear.  
C.  Venue Issues

Which Federal magistrate judge should you telephone in order to conduct the initial appearance?  The MEJA provides no venue rule.  Normally, venue is had in the district in which the offense occurred.
  For crimes committed outside the jurisdiction of any district or State, however, venue is as provided in 18 U.S.C. § 3238.
  It  states that venue shall be in the district in which the offender is arrested or first brought.  Alternatively, if the “offender or offenders are not so arrested or brought into any district, an indictment or information may be filed in the district of last known address of the offender . . . or if no such residence is known the indictment or information may be filed in the District of Columbia.”
  In this subsection, the authors review the practical applicability of each provision of 18 U.S.C. § 3238 to the MEJA, and finding them wanting, ultimately propose an alternative.  

1.  Venue by Place of Arrest
Since “arrest” under the MEJA will frequently, if not usually, be in a foreign land outside any United States court district, the rule of “where arrested” seems to provide no help when it comes to determining who would be a proper presiding Federal magistrate judge for MEJA initial appearance purposes.

2.  Venue by Place “First Brought”
Venue can be obtained in the district in which the offender is “first brought,”
 but under the MEJA, the offender usually will not be removed from the foreign country in which they were arrested, i.e., “first brought” elsewhere, until after the initial appearance.
  So, once again, the rule of venue “where first brought” seems to be of no help when it comes to determining who would be a proper presiding Federal magistrate judge for MEJA initial appearance purposes.    

3.  Venue by Last Known Address

One practical problem of this venue provision would be actually ascertaining the “last known address” of a suspect.  For military members, typically a very mobile group, ascertaining a last known address would seem possible based on personnel records.  For dependents of members, particularly foreign-born dependents, determination of last known address might be more difficult (or it may not be within the United States).  Finding the last known address for contractor personnel or their dependents, or subcontractors could be even more difficult.  

The impracticality of venue by last known address does not end with ascertainment of the appropriate address.  It additionally implicates coordination of initial hearings and subsequent prosecutions with U.S. Attorneys in any given district in the United States, as opposed to working with one central forum with a developed expertise and consistency in application of the MEJA.
    

4.  A Proposed Alternative—The Nearest Available Federal Magistrate
An alternative approach to applying the venue rules under section 3238 to the MEJA is provided by 18 U.S C. § 3265.  Section 3265(a)(1) provides:

In the case of any person arrested for or charged with a violation of section 3261(a) who is not delivered to authorities of a foreign country under 3263, the initial appearance of that person under the Federal Rules of Criminal Procedure--  (A) shall be conducted by a Federal magistrate judge: and (B) may be carried out by telephony or such other means that enables voice communication among the participants, including any counsel representing the person.

An “initial appearance” is provided for by Rule 5 of the Federal Rules of Criminal Procedure.
  That rule provides that:  “any person making an arrest without a warrant shall take the arrested person without unnecessary delay before the nearest available federal magistrate judge . . . .”
  If section 3265(a)(1) is viewed as providing new statutory authority, then a suspect under the MEJA could have their “initial appearance” before the “nearest available federal magistrate judge.”
  Such an interpretation would provide more flexibility to the government in processing cases under the MEJA than trying to find a suspect's last known address.  The “nearest available federal magistrate judge” could be determined based on the exigencies of the suspect's location and even time zones.
D.  Applicability of Extradition Treaties

Certain provisions of the MEJA require that actions, such as arrest of a  suspect and delivery of a suspect to authorities of a foreign country, be taken as authorized by a treaty or other international agreement to which the United States is a party.
  In this regard, Status of Forces Agreements (SOFAs) may apply for each specific country in which MEJA suspects may be located.  Additionally, the United States is a party to over 100 international treaties providing for the extradition of persons from foreign countries to the United States for violation of criminal laws. 
  

The MEJA provides no specific guidance on whether extradition treaties are to be followed in removing an alleged offender from a foreign nation to the United States.  Since the MEJA explicitly requires that “international law” be followed in only two areas, the arrest of suspects
 and the transfer of a suspect to a foreign country,
 it can be argued that other provisions of the Act do not require U. S. authorities to comply with international law, such as extradition treaties.  Arguably, the Act itself provides alternate methods of removing a suspect to the United States so that extradition laws need not be invoked.
  

The Supreme Court has recognized that, unless an extradition treaty or its negotiation history indicates otherwise, the treaty will not stand as the exclusive means by which a potential criminal defendant may be removed from a foreign country to stand trial in the United States.
  In United States v. Alvarez-Machain, 
 U.S. federal law enforcement officers were responsible for forcibly abducting Defendant from Mexico to the United States.
  The abduction’s purpose was to bring Defendant before a U.S. district court to stand trial on charges related to the torture and murder of a U.S. drug enforcement agent that had occurred in Mexico.
  

The Defendant in Alvarez-Machain argued that the U.S. district court lacked jurisdiction over him because his abduction violated the extradition treaty between the United States and Mexico.
   Finding that the treaty neither purported to “specify the only way in which one country may gain custody of a national of another country for the purposes of prosecution”
 nor prohibited forcible abductions as a means of gaining such custody,
 the Court held that Defendant’s kidnapping did not constitute a violation of the treaty.
   Nor, despite the fact that it may have been “shocking” and in violation of general international law principles,
 did it constitute a due process violation:

[D]ue process of law is satisfied when one present in court is convicted of crime after having been fairly apprized of the charges against him and after a fair trial in accordance with constitutional procedural safeguards.  There is nothing in the Constitution that requires a court to permit a guilty person rightfully convicted to escape justice because he was brought to trial against his will.
  

Accordingly, the failure to follow an extradition treaty, so long as there has been no invocation and subsequent violation of it, will not defeat the MEJA jurisdiction of a United States court over defendants for crimes committed extraterritorially.

Using Italy as an example demonstrates some of the issues involved in administration of the MEJA in compliance with the various treaties and agreements specific to any given country.  

1.  Arrest
A Memorandum of Agreement
 between Italy and the United States includes a provision authorizing use of police authority (which should include the power to arrest) so the arrest of a suspect by military law enforcement personnel in Italy would certainly seem to be “in accordance with” international law.  The NATO SOFA
 also authorizes a “right to police any camps, establishments or other premises which they occupy” so the use of police authority to arrest suspects under the MEJA should be consistent with “international” law at least in NATO countries.

2.  Removal to the United States
The Italian extradition treaty addresses the MEJA-type situation.
  It allows extradition from Italy for those offenses “punishable under the laws of both Contracting Parties by deprivation of liberty for a period of more than one year or by a more severe penalty.”
  Since the MEJA covers only offenses punishable by more than one year, there is no conflict with the treaty on that issue.  In establishing jurisdiction, the offense committed must be one for which the laws of the United States provide for punishment,
 again causing no conflict with the MEJA.  The treaty also provides that extradition can be obtained for extraterritorial offenses such as those envisioned by the MEJA: “When an offense has been committed outside the territory of the Requesting Party, the Requested Party shall have the power to grant extradition if its laws provide for the punishment of such an offense or if the person sought is a national of the Requesting Party.”


However, under the treaty, extradition could be prohibited if the felony committed is one that could be punished by death.
 That limitation is not found in the MEJA and could be significant since the assumption is that the MEJA is designed to deal with serious offenses, including those punishable by death.
Under the treaty, extradition requires a documented request detailing the facts of the case, the possible punishment for the crime, extracts from applicable laws and prior coordination through diplomatic channels.
  What is initially alleged as the basis for extradition remains the offense for which the suspect must be tried unless the same underlying facts constitute a “differently denominated offense which is extraditable.”
  This rule, known as the “Rule of Specialty” appears to limit the case to prosecution on the facts and laws known and presented at the time of the application for extradition. 


Following the procedures in the extradition treaty might well take significantly more time than is available under the MEJA to physically return a suspect to the United States.  This could prove problematic as a preliminary examination under Federal Rule s of Criminal Procedure 5 (c) may have to take place within as little as ten days following initial appearance if the person is in custody and no later than twenty days following initial appearance if the person is not in custody.

E.  Need for Alignment with Distinctive, Existing Regulations

There are currently two guiding regulations that address the question of

how Air Force civilian personnel and family members are returned to the United States for trial or court-ordered appearances:  Department of Defense Directive 5525.9 and Air Force Instruction 51-1001.
  These two regulations deal with returning DOD employees to the United States for failure to comply with court orders (pertaining to felonies) already entered within the United States.  The MEJA, on the other hand, addresses DOD civilian employees and contractors who have engaged in felonious conduct outside the United States.
     

Under DODD 5525.9, a court may request assistance with a court order.
  Once this request is made, if it “pertains to a felony or to contempt involving the unlawful or contemptuous removal of a child from the jurisdiction of a court or the custody of parent or another person awarded custody by court order” then the individual, if a DOD employee, is “strongly…encouraged” to comply with the court order.
  If the employee does not respond, he could face withdrawal of command sponsorship and possible adverse action, including removal from Federal Service.
  Family members face only loss of command sponsorship as a penalty for not responding to a court order.

AFI 51-1001 implements the requirements of DODD 5525.9.  It addresses only briefly how civilians who are not in compliance with a court order should be handled.
  Two short paragraphs refer to DODD 5525.9 as well as possible adverse administrative action.
  The AFI indicates that the commander should take all reasonable efforts to strongly encourage either a DOD employee and/or civilian family member to comply with a court order.
  Absent such compliance, AFI 51-1001, like DODD 5525.9, contemplates disciplinary action, specifically removal, or the withdrawal of command sponsorship.
  

Although the regulations above and the MEJA share a common purpose (ensuring that DOD employees and their family members are not immune to legal action by way of overseas assignments), they do not work in concert and can be viewed as distinct.  To that end, it is clear that MEJA implementing regulations, already under development by the Department of Defense, will need to ensure emphasis on both directions of action—actions from the United States and those returning to it—with responsiveness and clarity.

F.  Air Force Defense Counsel Concerns

The MEJA contemplates that initial proceedings may occur prior to a suspect’s removal or return to the United States.
  In such situations, “if the person is entitled to have counsel appointed for purposes of such proceeding, the Federal magistrate judge may appoint as such counsel for purposes of such hearing a qualified military counsel.”
  This provision raises the issue of when someone is “entitled” to military counsel.  

The Sixth Amendment provides that “in all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his defense.”
  The Sixth Amendment right to counsel is applicable to all federal and state criminal prosecutions
 where the defendant is accused of a felony.
   Since the MEJA concerns itself only with felony offenses, the right to counsel will likely attach to initial proceedings under its provisions.
   

1.  Appearance in Federal Court

Under TJAG Policy Number 15, Air Force judge advocates are permitted to appear in Federal Court under limited circumstances.  Specifically, judge advocates are permitted to appear before U.S. magistrate judges and in U.S. District Courts as prosecutors in cases involving misdemeanors.
  Judge advocates who appear in Federal Court are appointed as a Special Assistant U.S. Attorney under the provisions of 28 U.S.C. § 515 (a), 516, and 543.  There are currently no provisions, directives or instructions that address judge advocates appearing in Federal Court for felony cases.

2.  Terminating Representation


As Air Force attorneys, defense counsel representing civilian clients in MEJA initial proceedings will be required to follow the Air Force Standards for Criminal Justice and the Air Force Rules of Professional Conduct.
  While useful in representing a military accused in a court-martial setting, the Air Force Standards, adapted from the American Bar Association Standards for Criminal Justice, offer no direct guidance relating to representing a non-military accused for the sole purpose of an initial appearance.

Since military representation is to be for the initial appearance only, and not the whole of the trial proceedings, termination of the attorney-client relationship before conclusion of the prosecution is almost inevitable.  Adapted directly from the American Bar Association Model Rules of Professional Conduct, the Air Force Rules provide that:

Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, and surrendering papers and property to which the client is entitled. The lawyer may retain papers relating to the client to the extent permitted by other law.

In accordance with this rule, following an initial proceeding, Air Force military counsel will be required to transfer papers and property to counsel in the United States who will likely represent the accused in the criminal trial.  This process, for both client and counsel, might prove to be frustrating as well as time-consuming.

IV.  CONCLUSION


The MEJA was designed to fill a jurisdictional gap, allowing for the criminal prosecution of civilian personnel accompanying U.S armed forces outside the United States.  It can provide military commanders with a useful tool for deterring and prosecuting serious misconduct by dependents, civilian employees and DOD contractors at overseas locations. Since the Act is somewhat unique in authorizing extraterritorial jurisdiction over criminal conduct and in potentially invoking the use of armed forces personnel in supporting such international criminal arrest and prosecution, there are a variety of legal issues that need to be resolved before putting it into practice.  Although Congress has filled the jurisdictional gap, implementing regulations, judicial decisions, and possibly further statutory direction will be required to fill the gaps in practical application.  Until such times as these gaps have been filled, prosecuting civilians under the MEJA will present some definite challenges—otherwise known as opportunities for lawyers to exercise their creativity and reasoning skills.
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