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Administrative Discharge of Enlisted Personnel


Updated by Lt Col Norbert Walker, September 2000

AUTHORITY: AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force Reserve Members (1 Feb 98); AFI 31-501, Personnel Security Program Management (1 Aug 00); applicable state law.

INTRODUCTION 

Continued retention in the Air National Guard is a privilege, and not a right. A Commander has many options for removing enlisted members from the Guard program who are not fit or suitable for service. 

Generally, enlisted members can be administratively discharged for the reasons stated in AFI 36-3209.  They may be voluntarily or involuntarily discharged.  Some of the provisions for discharge are mandatory.  Otherwise, a voluntary basis for discharge should be used unless the member’s unsatisfactory service or misconduct is so serious as to be service disqualifying.  Members who have demonstrated that they are unsuitable for continued military service should be discharged and not be allowed to transfer to a different military organization.

An administrative discharge is a discharge from both the state ANG and as a Reserve of the Air Force.  Upon discharge, a member’s service will be characterized as either Honorable, General (Under Honorable Conditions), or Under Other Than Honorable Conditions (UOTHC).

GROUNDS - MISCONDUCT 

Early identification and documentation of an unfit or unsuitable member helps to expedite the discharge process. An isolated incident is not a sufficient basis for discharge, unless the incident involves serious misconduct or a civilian conviction. However, the civilian conviction must be for an offense which warrants discharge and for which a punitive discharge would be authorized for the same or a closely related offense under the UCMJ or a state military code. Evaluation should be made on a case-by -case basis. 

When a member commits a serious offense (remember, even in civilian status most state military laws provide that the member is at all times a member of the organized militia of that state), look in the UCMJ or your state military code  to see if the offense carries a punitive discharge. If it does, you may begin administrative discharge action based upon the misconduct, even if the member has not yet been convicted of that offense. The administrative discharge process requires proof by a preponderance of the credible evidence.  This is much less than the beyond a reasonable doubt standard used by criminal courts.   Before beginning a discharge action based on a civilian conviction, you should closely consult with your Staff Judge Advocate.  While a criminal conviction for a serious offense can be the basis for an involuntary discharge, it may, under some circumstances, be better and quicker to proceed with an administrative discharge on the basis of the underlying misconduct. 

The majority of cases are based on a more prolonged pattern or course of conduct, which would establish reasons for involuntary separation as outlined in AFI 36-3209. In these cases, there must be sufficient documentation of the grounds for discharge before the action is initiated. In many instances, an individual should be counseled, reprimanded, and demoted (for example, through administrative demotion or nonjudicial punishment) before a discharge action is initiated. 

ALTERNATIVES TO FORMAL DISCHARGE ACTION 

When other administrative or disciplinary actions have met with resistance or resulted in minimal improvement, the Commander should consult with the member's First Sergeant, MPF and the Staff Judge Advocate. At this point, the member’s whole record should be reviewed, including the Expiration of Term of Service. If an individual's re-enlistment date is approaching, the Commander should consider giving written notice to the individual that reenlistment will not be extended. Transfer to the Inactive Ready Reserve (IRR) should also be considered.

PROCEDURES AND REQUIREMENTS 

If denial of re-enlistment is not an appropriate method of separation, the Staff Judge Advocate should help the Commander determine if reasons for involuntary discharge exist. The Commander will prepare a Commander's Report and send a Letter of Notification to the member containing the detailed reasons for the proposed discharge and the type of discharge to be recommended to the discharge authority. General forms are provided in AFI 36-3209. The documents are drafted with the advice of the Staff Judge Advocate. The discharge process begins when the Letter of Notification is sent to the member.

Note, that under AFI 31-501, there may be certain requirements for proceeding in administrative discharge actions if the case involves a national security issue. See the topic entitled "PERSONNEL SECURITY ACCESS PROGRAM" in this Deskbook.

If you are unable to or choose not to present the discharge paperwork to the member in person, you must establish proof of delivery of the Letter of Notification to the member  or agent by sending it certified mail, return receipt requested. Once the discharge process has begun, depending upon the nature of the action, the individual has certain rights, including the right to confer with military or civilian counsel (the latter at the individual's own expense), and in some instances, to present the case before an administrative discharge board. It is important to know when the individual has the right to a board. 

CONDITIONAL WAIVERS 

In practice, the "conditional waiver" approach may be used to resolve these "right to a board" cases. This approach is by no means required, but in many cases it may be appropriate. The conditional waiver is simply the member waiving a board and consenting to the administrative discharge on condition that the discharge will be a certain type that is mutually agreed to. Usually the waiver of the board is given in exchange for the member receiving the next higher characterization of discharge than the one initially recommended in the Letter of Notification. If in the positive random urinalysis case, a discharge under other than honorable conditions (UOTHC) is initially recommended, a conditional waiver results in a general discharge. Where there is no board entitlement in a given case, the conditional waiver is not used. 

 RECOUPMENT OF BONUS OR EDUCATION FUNDS

Federal law allows the government to recoup military bonuses and educational assistance under certain circumstances.  However, the member must be made aware of this before any action that could cause the member to not complete an enlistment.  In a discharge action, do this by giving the member a clearly written Letter of Notification, which states how their bonus or educational assistance could be recouped by the government.

LACK OF RESPONSE FROM MEMBER DOES NOT DELAY THE PROCESS

If the member who is being discharged fails to respond  to the Letter of Notification, the administrative discharge record must be so documented. The discharge action may nevertheless proceed by forwarding the record to the final discharge authority, which is usually the State Headquarters.

CONCLUSION 

Military discharges that are less than honorable can still be a stigma in the civilian world, particularly with regard to federal employment. Although most discharge cases are uncontested, by preparing the documentation with the advice of the Staff Judge Advocate and adhering to the instruction's time requirements, these members can be discharged expeditiously with minimal likelihood of the action later being overturned or the character of the discharge being upgraded if the former member seeks review before the Board for Correction of Military Records.

KWIK-NOTE: Administrative discharge action is quicker and less expensive than a court-martial to remove problem members of your unit.
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