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AUTHORITY: Applicable state law or regulation; UCMJ and AFI 51-202, Nonjudicial Punishment (1 Jul 02) (applicable only when a member is in federal status). 

INTRODUCTION 

This is intended to be an overview of the pertinent provisions of the above stated authorities. The principles stated here generally apply to most state military laws and regulations governing nonjudicial punishment actions of members in Title 32 status.  The Staff Judge Advocate should always be consulted because state law or regulation governs if the accused member is in Title 32 status at the time of the commission of an alleged offense.

GENERALLY

Nonjudicial punishment is one of the commander's most valuable management tools for maintaining morale, discipline and efficiency within the command or unit. The primary goal of a nonjudicial punishment action is to rehabilitate the offender. Therefore, action should be taken as soon as possible after a punishable offense has been committed in order to further this objective. 

All ANG personnel, including those in AGR status, are subject to a commander's nonjudicial punishment jurisdiction. Thus, an AGR who commits an offense during the regular work week is subject to nonjudicial punishment under the same procedures applicable to other Guard personnel during periods of AT or while in UTA status. Also, Title 32 military technicians may be subject to nonjudicial punishment under your state’s laws and regulations when an offense is committed while performing state duty. 

Any person may recommend the imposition of nonjudicial punishment to a commander authorized to impose punishment. Usually, the person making the recommendation may not recommend the type of punishment to be imposed. 

All nonjudicial punishment actions should be in writing and should utilize approved formats pursuant to state regulation. For example, there is usually a standard form letter of notification and requirement for certifying the mailing, delivery and receipt of nonjudicial punishment documents.

THE NONJUDICIAL PUNISHMENT ACTION FROM COMMENCEMENT TO APPEAL 

First, nonjudicial punishment is a process and not a conclusion.  It is an administrative process whereby a member can be punished if the commander finds that the member committed a charged offense.  Since the punishment can be severe, nonjudicial punishment is generally not appropriate for first offenses that are minor in nature.

Nonjudicial punishment can but need not include all offenses known, or that should reasonably have been known to have been committed by the member.  The commander could choose to initiate nonjudicial punishment action on the most serious and readily provable offenses.

The action is usually deemed commenced on the date and time the letter of notification or notification of charges is mailed or delivered to the accused member. The letter of notification should specify the offense(s) believed to have been committed.  

The accused member is then given the opportunity to meet with a military lawyer and to submit matters in mitigation, extenuation or defense before a decision is made on punishment.  If such matters are submitted, they should be attached to the record.  A commander deciding to impose punishment, notwithstanding the matters submitted by the member, should indicate the consideration given to those matters, provided they were timely received, and the commander should then state the effect they have had on the punishment decision. 

Once punishment has been imposed, the member is given an opportunity to appeal. The appeal is usually taken to the next higher authority.  The higher authority should impose no greater punishment. 

If the accused member does not timely acknowledge receipt of the charges (notification of charges form or a letter of notification), timely submit matters in mitigation, extenuation or defense in response to the charges, or timely appeal from the imposition of punishment, the action may proceed as though the member waived his or her rights.

Usually, state law or regulation will provide that the punishment is effective upon being imposed, whether or not the member appeals. 

PUNISHMENT ACTION

Types of punishments which may be imposed nonjudicially include admonition, reprimand, reduction in grade, forfeiture of pay, extra duties, restriction to certain specified limits, withholding of privileges and, in limited instances, confinement.  Again, state law or regulation will govern. Check your state law or regulation to determine whether the punishments of confinement, extra duties or reduction in grade can be imposed nonjudicially upon officers or warrant officers.

Also, fines not exceeding certain amounts for certain members may be an authorized nonjudicial punishment under state law or regulation. Fine proceeds may sometimes be deposited in the unit's military fund, according to state law or regulation.

Check whether only one type of punishment may be imposed for any one nonjudicial punishment action; and whether an authorized punishment may also include an admonition or reprimand.

Because of limitations in types of permissible punishments capable, as a practical matter, of being effectively executed upon Guard members (as opposed to what is effectively able to be executed on active duty members), commanders often impose a reduction in grade. This is certainly within a commander's discretion (if it is a permissible punishment under the state's nonjudicial punishment law or regulation), but be aware that an outright reduction is one of the more serious types of punishment. This is not meant to dissuade you from imposing an outright reduction in a proper case, but you should consider using a suspended reduction in some cases. This type of punishment enables you to distinguish among the various factors and circumstances surrounding the member and the offense for which the nonjudicial punishment is being imposed.  It also allows you to keep the member on a type of "probation" for a period of time (usually six months).
Punishments should, and under your state law or regulation may, be required to be set aside, and all rights, privileges and property of the member affected usually must be restored, where the punishment was illegally imposed or was clearly unjust.
RESTRICTIONS ON IMPOSITION OF PUNISHMENT 

Any commander of a Flight, Squadron, Group, or Wing or force of the organized militia usually may impose nonjudicial punishment except in cases where certain punishments are authorized to be imposed only by certain commanders.  For example, reductions in grades E-7 through E-9 may be limited to senior commanders, and some Wing or Group Commanders with nonjudicial punishment authority may choose not to delegate this authority to subordinate commanders.

Often, only the commander with the authority to promote a member to the grade from which reduced may impose the punishment of reduction from such grade and, even then, the member may only be reduced one grade in each nonjudicial punishment action.
For example, the commander of the ANG State Headquarters may be the lowest level of command authorized to impose the punishment of reduction on a member in the grade of E-7, E-8 or E-9, if that commander is the lowest level of authority for promotion to those grades.  In this situation,  the Wing or Group Commander could  RECOMMEND nonjudicial punishment of a member to the Commander of State Headquarters.  The fact that the action is being sent to that commander for consideration also indicates  what punishment the Wing or Group Commander is seeking, without violating the rule that a person cannot recommend a type of punishment.  This is because any other punishment could be imposed by the Wing or Group Commander.
POST-PUNISHMENT OPTIONS 

Once punishment is imposed, the commander or higher authority usually has the authority to suspend, mitigate, remit or set aside all or part of the punishment and to restore to the member all rights, privileges and property affected.

Action to suspend, mitigate or remit a punishment is usually taken where the commander or higher authority believes the member is deserving of a second chance following a probationary period during which the member's conduct toward rehabilitation is observed. 
SPECIAL PROBLEMS 

Your state law or regulations may give the member a right to demand a trial by COURT-MARTIAL at some point in the nonjudicial punishment process.  You will need much stronger evidence to prove the charged offense in order to convict the member in a court-martial.  This is why many commanders and SJA's will not initiate nonjudicial punishment unless they have evidence that proves the alleged offense "beyond a reasonable doubt."  If members have a right to demand a trial by court-martial  in your state, consult with your SJA and follow the applicable procedures if a member exercises that right.
A common problem is the LACK OF UNIFORMITY among commanders in either imposing or recommending  nonjudicial punishment. This problem arises in several ways.
1. Command discretion in nonjudicial punishment is broad, as it should be, but among commanders in the same Wing or Group, an attempt should be made at uniformity in the types of punishments imposed for the same offense.  The facts and circumstances of the offense and record of the member may account for the differences in type of punishment imposed, but if all members of one squadron who are AWOL from a weekend UTA routinely receive only a reprimand, while all members of another squadron who commit the same offense routinely receive a reduction in grade, this disparity can reduce unit  morale and should be avoided. 
2. Some commanders wait until a member is AWOL from three or four UTA weekends before initiating or recommending the initiation of nonjudicial punishment action; while other commanders in the same Wing or Group initiate or recommend the initiation of nonjudicial punishment action after AWOL from one UTA weekend or even one of the four UTA periods of one weekend.  This disparity among commanders within a Wing or Group also hurts morale and should be avoided. Remember, the purpose of nonjudicial punishment is rehabilitation.  This can best be accomplished if nonjudicial punishment is consistent and timely administered. Action should be commenced as soon as possible after an offense has been committed.
3. Any member who is ultimately administratively discharged and transferred to the Individual Ready Reserve (IRR) for unsatisfactory participation should be so discharged and transferred as an E-1, if at all possible. Remember, the member must have at least nine unexcused absences in a 12 month period before the administrative discharge and IRR transfer process begins. Commanders are not required to wait until there are nine unexcused absences before initiating nonjudicial punishment action for any one of them. Indeed, a regular timely monitoring of unexcused absences will enable you to commence a nonjudicial punishment action each time you are required to send the AWOL member an "unexcused absence" letter for eventual administrative discharge and IRR transfer purposes. In that way, you can best ensure that the ultimately discharged and transferred member will be an E-1. The rationale for this guidance is to not do disservice to the vast majority of your members who sacrifice much to willingly participate in training and who have earned the rank above E-1 they deservedly wear. 
You should always consult your Staff Judge Advocate before initiating nonjudicial punishment action to ensure the charges are supported by the evidence. The SJA also usually must review the completed action for legal sufficiency to ensure both the commander and the accused member are protected. 
KWIK-NOTE: Timely and uniformly administer nonjudicial punishment pursuant to your state's regulations and develop forms to do this.
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