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GENERALLY

Two competing interests are involved whenever a civilian public employee is questioned about criminal or other wrongful conduct that relates to the employee’s National Guard employment. They are the National Guard’s need for information from the employee and the employee’s constitutional and statutory rights.

CRIMINAL CONDUCT

The U.S. Constitution’s Fifth Amendment offers protection to individuals suspected of committing crimes. If the individual is subjected to a “custodial interrogation”, the individual must be informed of the right to remain silent when the requested information would incriminate or tend to incriminate them. The person has the right to consult with an attorney and to have an attorney present during the interview. Also, if they start answering questions, they can stop answering questions at any time. These are the so-called “Miranda” rights.  A rights advisement card is available from your Security Forces that you can use to read these rights in their full content to the employee. If the person being questioned is not subjected to a “custodial interrogation,” no Miranda rights advisement need be given. State law may provide broader rights for individuals. Consult with your Staff Judge Advocate before any questioning of a person suspected of criminal conduct.

When contemplating questioning civilian public employees, also consult 8-9  “ADVISING SUSPECTS OF THEIR RIGHTS” and  16-11“INVESTIGATIONS AND INQUIRIES.”

ADDITIONAL RULES FOR CIVILIAN PUBLIC EMPLOYEES

Right to Have a Union Representative Present

In 1975 the U.S. Supreme Court, in the case of NLRB v. Weingarten, established a right for an employee to have union representation if the employee believed disciplinary action could result from questioning by the employer and a union representative was requested. This right applies to state employees and technicians.  In the federal sector, 5 U.S.C. § 7114 (a) (2) (B) established a right for a labor union as well to represent employees.

The union’s and the employee’s statutory right to union representation in connection with an INVESTIGATION is applicable when four conditions are present:

1. There is a meeting in which management questions a bargaining unit employee;

2. The examination is in connection with an investigation (it need not be an OSI or Security Police or even a formal investigation);

3. The employee can reasonably believe that discipline could result from the examination; and

4. The employee requests representation.

Note: While there is no federal statutory requirement to advise a technician of the right to union representation beyond the annual posting of notice of such right, the applicable collective bargaining agreement may so require. Additionally, state law may provide such a requirement as to state employees.

Limitations and Effect When the Right is Exercised

Other guidelines concerning this rule are:

1. It does NOT apply to an actual counseling session;

2. The role of the union representative during the interview is to:

a. Clarify the facts;

b. Suggest other employees who may have knowledge of the facts; and

c. Ensure the employer does not initiate or impose unjust punishment;

3. Individuals being investigated may not serve as representatives for other employees being investigated until their own investigations are completed;

4. An employee may waive the right to union representation; and

5. Once an employee’s request for a union representative is made, management may:

a. Grant the request; or

b. Suspend the interview; or

c. Give the employee the choice of having an interview without a union representative or having no interview.

Required Disclosure with Immunity

Civilian employees also have a duty under the law to account for the performance of their duties and failure to provide desired information can serve as a basis for removal under certain circumstances.

Employees cannot be discharged simply because they invoke their Fifth Amendment privilege against self-incrimination. Nor can statements coerced by a threat of removal be used against the employee in a subsequent prosecution.

But, employees can be removed for not replying if they are adequately informed both that they are subject to discharge for not answering and that their replies (and any evidence subsequently discovered from their replies) cannot be used against them in a criminal case. If you so inform the employee, you will be bound by this, so that if you, higher military authorities or federal or state civilian officials later decide to seek prosecution against that employee, any information the employee has been compelled to disclose, and any information derived from that disclosure, based upon your representation that no prosecution would be sought, will probably NOT be admissible in any prosecution - military or civilian - against that employee.

Note: Always check with the Department of Justice and/or U.S. Attorney through proper channels before making such a promise of immunity.

Consequences of Participating or Not Participating in Interview

An employee also has the right to be advised of the consequences of participating or not participating in an interview for a third party proceeding (unfair labor practice hearing, arbitration, etc.), and failure to do so can be an unfair labor practice by management. Basically, the employee must be advised:

1. Of the purpose of the interview;

2. That no reprisal will take place if the employee refuses to participate;

3. That participation is voluntary;

4. That the interview will not be coercive; and

5. Questions must not exceed the scope of the legitimate purpose of the inquiry and cannot otherwise interfere with the employee’s statutory rights.

PRACTICAL TIPS

When you interview public employees about their criminal or other wrongful conduct, usually one of two situations will arise:

1. After rights advisement, the employee will voluntarily and knowingly waive the rights and speak to you; or

2. After rights advisement, the employee will exercise the right to remain silent, or the right to have counsel or a union representative present (if the employee has not already exercised the right to remain silent or the right to counsel, the union representative will probably advise the employee to do so).

In the first situation, since the employee is voluntarily speaking to you, unless (a) either the atmosphere in which the interview takes place is inherently coercive (exaggerated example - four security policemen with guns drawn in your office during questioning), or (b) you have gratuitously told the employee that nothing will happen, and you just want to find out the facts, the information you learn will likely support, and be admissible in any subsequent adverse action taken against that employee.

In the second situation, the employee has exercised either the right to remain silent, or the right to have counsel or a union representative present. You must scrupulously honor the employee’s exercise of these rights. Because of the potential later use of the evidence obtained, all Commanders are strongly advised to consult with their Staff Judge Advocates BEFORE questioning any civilian public employee about criminal or other wrongful conduct.

KWIK-NOTE: Check state law and the applicable collective bargaining agreement for expansion or modification of an employee’s rights when questioned.
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