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Labor Relations


Updated by Maj Rodney Williams, December 2003

AUTHORITY: 5 U.S.C. 7101 through 7135; AFI 64-106, Air Force Industrial Labor Relations Activities (25 Mar 94)(for reference only); applicable state law and regulations. 

CIVILIAN EMPLOYEE UNIONS 

Employee Rights

Civilian federal employees who are paid from appropriated or nonappropriated funds are eligible to form unions. This includes technicians of the National Guard. State employees may or may not have authority to participate in unions. Check with your Staff Judge Advocate or Civilian Personnel Officer for information on union participation by state employees. 

A union is an organization of employees who pay dues and participate together in management-employee relationships. The union can negotiate with management on behalf of its members and other employees within the defined bargaining unit over grievances and conditions of employment. Law prohibits a federal union from striking, but the union can picket if it does not interfere with the agency's operations (e.g., the mission). 

How Organized 

Federal employers will recognize a union as the exclusive representative of the employees in a unit when a majority of unit employees approve it. A unit is a group of employees who share a clearly identifiable "community of interest." An installation can have more than one unit and, consequently, more than one union. 

Who is Represented 

The union represents all members of the unit regardless of their membership status. Thus, a union represents a unit employee who is not a dues-paying member of the union. 

MANAGEMENT RIGHTS 

(NOTE: President’s Executive Order 12871 which established the National Partnership Council and required Federal Agencies to create labor-management partnerships was revoked by President’s Executive Order 13203 in 2001)

Certain prerogatives are reserved to management. The union cannot negotiate them. These prerogatives are: 

1. To determine the mission, budget, organization, number of employees, and internal security practices; 

2. To hire, assign, direct, layoff, and retain employees, or to suspend, remove, reduce in grade or pay, or to take other disciplinary action against employees; 

3. To assign work, to make determinations with respect to contracting out, and to determine the personnel by which the agency's operations will be conducted; 

4. To make selections to fill positions and promote employees in accordance with applicable rules; and 

5. To take whatever actions are necessary to carry out the agency's mission during an emergency. 

Even though the union cannot negotiate over the foregoing issues, it can negotiate the procedures management will use to exercise them. It can also negotiate the arrangements for employees adversely affected by management's exercise of these prerogatives. 

Pursuant to a decision of the Federal Labor Relations Authority (FLRA) in Case No. O-AR-1013, June 4, 1986, 438 ABG, McGuire AFB, NJ and American Federation of Government Employees, Local 1778, 22 FLRA No. 3, under management's right to assign work (paragraph 3 above), civilian employees (technicians) can be assigned debris pick-up duties in the flight line area of the base so that Installation Commanders can better satisfy their obligations to ensure that no foreign object damage (FOD) threatens the safety of their personnel or aircraft. Thus, FOD walks are authorized work assignments for federal civilian employees. 

UNION RIGHTS 

The union is the exclusive representative for unit members and is entitled to negotiate a collective bargaining agreement (CBA) for unit members. The CBA governs management actions involving unit members. The union is entitled to information reasonably available and necessary for a full and proper negotiation. No Freedom of Information Act request is required and the union cannot be charged for providing this information. However, management need not (and should not) release information if it contains guidance to management officials relating to bargaining. 

A union representative must be present, if requested by a unit member, when the employee is questioned as part of an investigation and the employee reasonably believes the questioning may result in disciplinary action against the employee. This is referred to as the "Weingarten rights." Management must annually inform all employees belonging to the bargaining unit of this right to demand a union representative. However, the role of the union representative at the questioning session is limited. Note: Public employees also must account for the performance of their duties, and failure to provide the desired information can provide a basis for removal under certain circumstances. 

A union representative is also entitled to be present during any formal discussion between management and one or more unit members. Before a formal discussion is held with a unit member, management must notify the union and give it an opportunity to be represented at the meeting. Discussion means meeting and does not require that there be a debate or argument. It is suggested you consult with your Labor Relations Specialist before conducting such discussion to see if the union should be notified. 

Note the difference in the employer's duty between a questioning session and a discussion. Absent state law or a CBA requiring otherwise, in questioning sessions, the employer does not have to advise the employee of the right to have a union representative present (except for the annual advice). The employee must request it. In discussion sessions, the employer must notify the union before the meeting is held. 

Union members have the right to receive wages when they are on official time to negotiate. The number of union representatives may not exceed the number of Air National Guard management representatives. Official time must be given for all negotiations; i.e., ground rules for negotiations; CBA negotiations; mid-term negotiations; and impact and implementation bargaining. However, no official time is given for internal union business, such as collecting dues or soliciting new members. Official time for other purposes is bargainable and, if agreed to, should be in the CBA. 

UNFAIR LABOR PRACTICES 

Certain management or union practices are illegal. They are called unfair labor practices (ULPs). The Federal Labor Relations Authority (FLRA) investigates ULPs. If the FLRA believes that a ULP was committed, it will issue a complaint against the offending party. The complaint is heard by an administrative law judge who determines whether a ULP was committed and the appropriate remedy. 

There are many types of actions that may be ULPs when committed by management officials. Examples of management ULPs include:

1. Improperly encouraging or discouraging membership in a union; 

2. Retaliating against an employee for filing a grievance; 

3. Refusing to negotiate in good faith with the union; 

4. Speaking to a union officer in a demeaning manner in the presence of employees; 

5. Bypassing the union by negotiating with the employees directly; 

6. Threatening the union; 

7. Disciplining an employee without allowing a union representative to be present when requested by the employee; 

8. Attendance by management at a union meeting; 

9. Interrogating employees about filing a ULP; 

10. Disciplining a union steward while not disciplining another employee equally culpable; 

11. Sponsoring, controlling or assisting a union; 

12. Failing or refusing to cooperate in impasse procedures or decisions; 

13. Enforcing a rule or regulation which conflicts with a preexisting CBA; and, 

14. Otherwise failing to comply with any provision of Title VII: Federal Service Labor Management Relations Statute (5 U.S.C. 7101 et seq.). 

There are many other areas in which management can commit ULPs. Management officials should be trained in these areas. 

The union can also commit ULPs. Among them are calling strikes or work slowdowns and hindering an employee's work performance, and discriminating regarding union membership on the basis of race, creed, color, sex, age, handicap, marital status, national origin or political affiliation. 

GRIEVANCES AND ARBITRATION 

Collective bargaining agreements must establish procedures for settling employee grievances. The procedure must be fair, simple and quick. It must allow the union, in its own right, or the offended employee to pursue the grievance. The CBA must also allow the grievance to be resolved by binding arbitration if it is not resolved through the grievance procedure. Arbitration decisions are usually final, but they can, in limited circumstances, be appealed. 

STRIKES BY CIVILIAN EMPLOYEES 

Federal labor unions are prohibited by law from calling strikes, work stoppages, or slowdowns. Picketing is also illegal if it interferes with an agency's operations. When a strike or other prohibited action is threatened or occurs, the Installation Commander must immediately notify the head of the local union. No action will be taken against the union if: 

1. The union disavows or withdraws any threatening statements; 

2. There is no evidence that the union ordered, approved, or authorized the prohibited activity; and 

3. The union promptly orders its members to cease their participation in the prohibited activity. 

If there is evidence that the union participated in the prohibited activity, or if the union fails to promptly disavow it, or fails to promptly order its members to cease their participation, the prohibited activity will be reported to the union's national affiliate. Management can also file an unfair labor practice complaint against the union, and it can take disciplinary action against the individuals who were involved. 

STRIKES BY CONTRACTOR EMPLOYEES 

A non-federal union can call a strike that involves non-federal employees working on an installation. In such cases, picketing may occur. To avoid undue interference with normal base operations, the installation can designate a strike gate. The gate can be one that is used only in case of strikes or that is otherwise not normally used. Picketing can be limited to the strike gate if the employees of the employer being struck are required to use the gate. The Installation Commander should ensure that the employees do not use other gates. This may be done by posting a sign at each gate that directs affected employees to use the proper gate. If the employees use other gates, the picketers will be able to picket those gates as well. 

The Commander and the Contracting Officer responsible for the contract under which the striking employees work have several responsibilities when a strike or picketing is threatened. These responsibilities are outlined in AFI 64-106 (for reference only). 

The Staff Judge Advocate and Labor Relations Specialist in the HRO should be actively involved in all civilian personnel matters on your base. 

KWIK-NOTE: Commanders must scrupulously honor the rights of union members, but should not hesitate to fully exercise management's rights in operating their bases.
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