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Whistleblower Protection Act 

                                      

Updated by Major Rodney Williams, August 2003

AUTHORITY:  5 U.S. C. 1213, 1215, 1221, 2302(b)(1-12)), 7703; applicable state law. 

THE STATUTE 

In l989 Congress amended the Civil Service Reform Act of 1978 and passed the Whistleblower Protection Act.  In 1994 Congress unanimously voted to strengthen it. This Act substantially strengthened the protection for whistleblowers in the federal government. The Act gives employees easier access to an individual right of action before the Merit Systems Protection Board (MSPB), alters the burden of proof for employees to prevail in reprisal claims, requires the MSPB to refer managers for disciplinary investigations whenever there is a finding that reprisal was a contributing factor in a personnel action, codifies an employee’s right to obtain attorneys fees and costs associated with litigation, and makes the Office of Special Counsel (OSC) independent of the MSPB. 

REQUIREMENTS 

Initiation of Complaint 

Employees, including former employees and applicants, who believe that they have been retaliated against for disclosing matters of waste, fraud, management, or abuse of management discretion, must first seek the assistance of OSC before bringing an individual action. However, if OSC notifies the employee that its investigation is over and OSC will not act, the employee has 60 days to file a complaint with the MSPB, or if the employee receives no notice from OSC within l20 days of filing the complaint, the employee may also file an individual action with the MSPB. 

Burdens of Proof

In order to establish a prima facie case of whistleblowing reprisal, the employee, or the OSC acting for the employee, must now prove only by a preponderance of the evidence that the whistleblowing was a factor in the personnel action taken. It is no longer necessary for the employee to prove retaliatory motives of the agency or that the whistleblowing was a substantial, motivating or predominant factor in the personnel action taken. If a prima facie case is established, the agency must prove, by clear and convincing evidence, that it would have taken the same personnel action in the absence of the whistleblowing. It must be noted that the “clear and convincing” evidence standard has become extremely difficult to establish and, in many cases, it is as difficult to establish as the standard of “beyond a reasonable doubt” used in criminal cases. 

EMPLOYEE PROTECTIONS 

Increased employee protections have been established. Mere harassment and threats, even without any formally proposed personnel action, can constitute a prohibited personnel practice under the provisions of 5 U.S.C. 2302(b)(8) or (9) and thereby “trigger” the protection of the Act. Also, the Act protects employees in their right to refuse orders that require a violation of the law. Note that the 1994 amendment, created a new prohibited personnel practice that flatly outlaws retaliatory orders to take psychiatric fitness for duty examinations. This deviates from the prior law, which required employees to follow orders and then protest after the fact. Further, the Act provides stronger interim relief by providing that employees who prevail at the initial evidentiary hearing must be returned to the job, or at least the payroll, during the appeal process. In addition, employees who win their cases also get preference in transfers to new jobs. 

OFFICE OF SPECIAL COUNSEL 

The OSC has been made an “independent arm” of the MSPB. The OSC must adhere to certain guidelines in handling cases, as follows: 

1. It must provide status reports to employees seeking help; 

2. It must refrain from leaking the employee’s evidence to the agency without the employee’s consent; 

3. It must refrain from settling a case without the employee’s comments; 

4. It must explain its decision in closing a case; and 

5. It is forbidden from intervening against an employee in any administrative hearing or independent action unless invited by the employee. 

LIABILITY FOR VIOLATION OF THE STATUTE 

The Act provides for INDIVIDUAL LIABILITY. Disciplinary action may be taken against an individual who has committed a prohibited personnel practice. The OSC files a written complaint with the MSPB and the individual is entitled to a hearing. If the individual is found to have committed a prohibited personnel practice, the MSPB may impose any of the following: 

1. Removal; 

2. Reduction in grade; 

3. Debarment from federal service for up to five (5) years; 

4. Suspension; 

5. Reprimand; or 

6. A civil penalty not to exceed $1,000.00. 

The individual may appeal any adverse decision to the U.S. Court of Appeals for the Federal Circuit. 

The OSC may recommend disciplinary action to be taken against members of the Armed Forces. This recommendation is made to the head of the agency. 

CONCLUSION 

This statute is designed to both encourage whistleblowers and protect them from reprisals. The rationale is to eliminate fraud, waste and abuse. Violators have been and will be severely disciplined. 

Many states have similar statutes, which apply to state, county, municipal and private employees. Since many units have such employees, you should know what these statutes are and when they apply. Commanders should periodically consult with their Labor Relations Specialists and Staff Judge Advocates for the latest developments in this area. 

KWIK-NOTE: Employees should be encouraged to report instances of fraud, waste and abuse. 
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